
it owes no duty 'to defend nor to indemnify defendant Dragas 

Management Corporation ("Dragas") for injuries and property damage 

related to "Chinese drywall." On June 22, 2009, Dragas filed a 

Counterclaim for Declaratory Relief and Breach of Contract against 

BMIC seeking a declaration that BMIC does owe Dragas a duty to 

defend and to indemnify, as well as seeking damages for drywall-

related losses and BMIC's bad faith in denying 'coverage. On that 

-same date, Dragas filed a Crossclaim against defendant Firemen's 

Insurance Company of Washington, D.C. ("FIC"), seeking the same 

relief as it had against BMIC, but omitting the claim of bad faith. 

On July 13, 2009, BMIC filed a Motion to Strike Counts I and II and 

to Dismiss Counts III and IV of the Counterclaim. 1 On July 21, 

2009, FIC filed a Motion to Dismiss Count III of the Crossclaim. 

All motions have been fully briefed, and a hearing was held on 

March 12, 2010, on these motions. The matters are now ripe for 

review. 2 

I. The Insurance Policies 

Dragas has purcha-sed fi~e insurance policies relevant to the 

1 After a Notice of Correction from this court, BMIC refiled 
the Motion to Dismiss separately from the Motion to Strike on 
July 14, 2009. 

2 'l'his case was under consideration for ac;cepLdilce illtO 

multidistrict litigation in the Eastern District of Louisiana from 
October 7, 2009, until February 5, 2010 I on which date the Judicia'l 
Panel on Multidistrict Litigation denied the transfer. See In Re: 
Chinese.Manufactured Drywall Prods. Liab. Litig., MDL No. 2047. 
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contentions to the contrary, however, it is .clear·to the court 

that, as that phrase has been used in the past, the critical 

inquiry is not from where the policies were delivered, but rather 

to where the policies were delivered. See, e.g. ,CACI Intern., 

Inc. v. St. Paul Fire & Marine Ins. Co., 566 F.3d 150, 154-55 (4th 

eire 2009) ("Because St. Paul delivered the policies to CACI in 

Virginia, we apply Virginia law."); Admiral Ins. Co. v. G4S Youth 

Servs., 634 F. Supp. 2d 605,611-12 (E.D. Va. 2009) (finding, 

despite receipt of policy by insured's broker in Georgia, that 

"ultimate delivery" of -the policy to the insured in Virginia 

required the application of Virginia law). As BMIC delivered the 

policies to Dragas in Virginia, Virginia law applies to the 

policies' interpretation. Moreover, Dragas agrees that Virginia 

law applies to its claim against BMIC for bad faith, as well as to 

its claims under the FIC policies. 7 Therefore, this court will 

apply Virginia law to all claims. 

IV. BMIC's Motion to Strike 

BMIC has brought a Motion to Strike Counts I and II of the 

Counterclaim on the grounds that those counts are repetitive of the 

declaratory judgment sought in BMIC's Complaint. Count I of the 

Counterclaim alleges that BMIC owes Draqas a duty to defend Chinese 

drywa,ll-related c1 airns. ~011nt II of the C·ounterclairn seeks a 

declaratory judgment that BMIC has a duty to indemnify Dragas for 

7 See supra note 6. 
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suggests that the term 'damages' imports a distinctively legal 

meaning in insurance matters, Armco .misperceives the law of 

Maryland. . . . The reasonably prudent layperson does not cut nice 

distinctions between the remedies offered at law and in equity."). 

Under Virginia law, this district previously held that a third­

party lawsuit seeking restitution for environmental remediation 

does in fact seek ~darnages," as that term is commonly understood. 

See Morrow, 101 F. Supp. 2d at 434-35. Nevertheless, as Morrow 

involved an actual lawsuit that had been filed against the insured, 

the court is aware of no decision under Virginia law in which 

payments made voluntarily by an insured, in the absence of a 

lawsuit or regulatory action, were found to con~titute ~damages" 

within the meaning of the standard CGL policy language. 

Currently, Dragas has alleged no facts regarding the extent to 

which the remediation plan has been ·executed or why it was 

undertaken at the juncture that it was. Importantly, Dragas has 

failed to specifically allege any threats of lawsui ts by individual 

homeowners, or even that specific demands. were made by the 

homeowners before the plan was implemented. While these facts may 

also affect other aspects of coverage,10 at minimum, there has to 

be SOllle facLual .suPpo~-t fora legal obliqatiol"l to remediate, other 

tlla!l d VOlUIlLdL'Y lJut.;.Ll1eL;t.; ueC.LS.LOl1 byDL\:J.gas after il1.itiatil1.g ~its 

own letter inquiry to homeowners. 

10 See supra note 9.
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While this court is well aware of the public policy 

considerations noted by Dragas of avoiding further property damage, 

possible physical injury, and unnecessary litigation, and while 

this court may agree that Dragas made an appropriate and well-

conceived decision to remediate from a business, public relations, 

and moral standpoint, this court is not free to rewrite the BMIC 

and FIC policies to further those ends. pilot Life Ins. Co. v. 

Crosswhite, 206 Va. 558, 561 (1965) ("It is the' function of the 

court to construe the language 'of the contract as written, and the 

court cannot make a new contract for the parties different from 

that plainly intended and thus create a liability not assumed by 

the insurer."). Although Dragas alleges that it had a "legal 

obligation to the homeowners and occupants to attempt to mitigate 

problems apparently associated with imported drywall" (Countercl. 

83.), Dragas has alleged no facts to support that conclusion. 

Moreover, as candidly admitted by Dragas' counsel at the hearing, 

Dragas voluntarily began its remediation plan before a lawsuit had 

been filed against it, and the four lawsui ts that were filed 

against Dragas were voluntarily dismissed by the homeowners, 

without a settlement agreement. Simply put, Dragas has failed to 

plead facts sufficient to support its conclusion of a "legal 

obligation" to pay sums ~as damages. "11 

11 In point of fact, the legal obligation to pay these damages 
is the subject of multidistrict litigation in Louisiana, with the 
liability of individual entities, such as suppliers, manufacturers, 

15
 



Because Dragas has failed to allege facts that, taken as true, 

could lead to the conclusion that Dragas was "legally obligated to 

pay" Chinese-drywall related costs "as damages," Dragas has 

currently failed to state a claim upon which relief Can be granted. 

Therefore, the Motions to Dismiss Count III are GRANTED. 12 However, 

the	 Defendant may AMEND its Counterclaim and Crossclaim, wi thin 

fourteen (14) days from the date of this Memorandum Opinion, to 

allege facts to support a breach of contract claim, if it can do so. 

c.	 Count IV: Breach of the Implied Covenant of Good Faith 
and Fair Dealing 

Count IV of the Counterclaim seeks damages for breach of 

contract on the grounds that BMIC breached the implied covenant of 

good fai th and fair dealing by failing to perform a proper 

and installers, yet to be determined. See In Re: Chinese 
Manufactured Drywall Prods. Liab. Litig., MDL No. 2047. Indeed, 
one reason the Judicial Panel on Multidistrict Litigation denied 
the transfer of this case, despite accepting other insur,ance 
actions, is the absence of underlying litigation against ,the 
insured. See Order Denying Transfer, Feb. 5, 2010; supra note 2. 

12 As this court agrees with'BMIC and FIC that Dragas has not 
alleged, a "legal obligation to pay" drywall-related sums "as 
damages," this court does not reach the issue of whether Dragas has 
alleged facts to support an "occurrence" within the meaning of the 
policies. Nevertheless, the court notes that Dragas has failed to 
provide any legal support for the proposi ticrl tl1CiL Ll18 1.tlte11tio1,a 1 
decisioll by a subcontractor to llsea def~~tive material constitutes 
an "accident," and therefore an "occurrence" for purposes of the 
C,GL policies. See supra note 5. The court is aware, however, that 
Udamage a subcontractor's defective work causes to an insured's 
nondefective work COIlS ti L.'utes a11 occurrence." See Stanley Martin 
Companies ,Inc. v. Ohio Cas. Group, 313 Fed. Appx. 609, -613-614 
(4th Cir. 2009) (unpublished opinion applying Virginia law) . 
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investigation before denying' coverage. 13 In addition to damages for 

the breach, Dragas seeks attorney's fees under Va. Code. Ann. 

§ 38.2-209, which provides: 

Notwithstanding any provision of law to the contrary, in 
any Givil case in which an insured individual sues his 
insurer to determine what coverage, if any, exists under 
his ,present policy or fideli ty bond or the extent to 
which his insurer is liable for compensating a covered 
loss, the individual insured shall be entitled' to recover 
from the insurer costs and such reasonable attorney fees 
as the court may award. However, these costs and 
attorney's fees shall not be awarded unless the court 
determines that the insurer, not acting in good faith, 
has either denied coverage, or failed- or refused to make 
payment to the insured under the policy. 

With respect to this provision, the insured must show that the 

insurer ei ther denied coverage or refused to make payments under the 

policy to which the insured was entitled. Thus, courts have held 

that the existence of coverage is a prerequisite to a bad faith 

claim under Virginia law. See, e.g., Brenner v. Lawyers Title Ins. 

Corp., 240 Va. 185, 193 (1990) ("There can be no bad faith in 

refusing to defend where there is no coverage under the policy."). 

Although BMIC initially denied coverage, it later agreed, 

before any lawsui ts were filed, to defend Dragas subj ect to a 

reservation of rights. (Countercl. 9[<][ 60, 81.) Consequently, BMIC 

has not refused to defend Dragas. Moreover, as discussed above, 

D1Aagas lias failed to plead a Clailtl [OL' coverage wi tl1. respect to the 

costs of its remediation plan. Accordingly, as cove:r~age is a 

13 Unlike the Counterclaim, the Crossclaim does not allege a 
claim of bad faith against FIC. 
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prerequisi te to a claim for bad fai th, the court GRANTS BMIC' s 

Motion to Dismiss Count IV. However, Dragas may likewise AMEND its 

Counterclaim, within fourteen (14) days from the date of this 

Memorandum Opinion, to allege a c~aim of bad faith, consistent with 

any amendment on Count III. 

VI. Conclusion 

For the foregoing reasons, BMIC' s Motion to Strike Counts I and 

II of the Counterclaim is DENIED. BMIC's Motion to Dismiss 

Counts III and IV of the Counterclaim and FIC's Motion to Dismiss 

Count III of the Crossclaim are GRANTED. Pursuant to the legal 

conclusions stated above, this court will allow Dragas to AMEND its 

Corinterclaim and Crossclaim J within fourteen (14) days from the date 

of this Memorandum Opinion, to allege facts sufficient to state a 

claim upon which relief can be granted on the dismissed counts. 

The Clerk is DIRECTED to forward a copy of this Memorandum 

Opinion to counsel for the parties. 

lsiIT IS SO ORDERED. Rebecca Beach Smith 
United States District Judge:..00­

REBECCA BEACH SMITH 
UNITED 'STATES DISTRICT JUDGE 

Norfolk, Virginia 

March d.~ 2 010 
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