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Rock Creek Park View, LLC v. Cole Construction, LLC et al.
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Dear Counsel:
Two matters are before t h e Court. First, Defendants Cole Construction, LLC,
W. Jackson Cole, Jr., and Hilary Cole's Demurrer to the Complaint filed by Plaintiff
Rock Creek Park View, LLC on November 24,2009; and second, Third-Party
Defendant J u a n Gruner's Demurrer to the Third-Party Complaint filed by Cole
Construction, LLC on January 19, 2010.
Upon consideration of t h e pleadings, oral argument, and t h e relevant legal
authority, t h e Court sustains in part and overrules in part Defendants Cole
Construction, LLC, W. Jackson Cole, Jr., and Hilary Cole's Demurrer. The Court
overrules Third-Party Defendant Gruner's Demurrer.
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BACKGROUND
Plaintiff/Counter Defendant Rock Creek Park View, LLC ("Rock Creek") is a
District of Columbia company that was formed for the development and
construction of specific townhomes located in the District of Columbia know as Fort
Stevens Townhomes (the "Project"). DefendantlCounter Plaintiff Cole Construction,
LLC ("Cole Construction") is a Virginia company, and Defendants W. Jackson Cole,
Jr. ("Jack Cole") and Hilary Cole are Virginia residents. Third-Party Defendant
Juan Gruner ("Gruner") is a principal of Rock Creek.

Rock Creek '8 Complaint
On Noyember 24,2009, Rock Creek brought this action against Defendants
Cole Construction, Jack Cole, and Hilary Cole (collectively, "Defendants") alleging
Breach of Contract against Cole Construction (Count I), Breach of Fiduciary Duty
against Jack Cole (Count II), Fraud against Jack:Cole and Hilary Cole (Count III),
and Statutory Civil Conspiracy (Count IV) against all the Defendants. ·On January
19, 2010, the Defendants demurred to Counts II, III, and IV of Rock Creek's
Complaint.
The Complaint alleges that on May 3,2007, Rock Creek and Cole
Construction entered into a Standard Form of Agreement Between Owner and
Construction Manager (the "Contract") whereby Cole Construction would provide
services to Rock Creek as the construction manager on the Project. (Complaint ~ 3).
Pursuant to the terms of the contract, Cole Construct~on would perform work as the
construction manager and constructor. In return, Cole Construction would be
repaid its cost by Rock Creek, plus 2.5% for overhead, a fee of 9%, and 50% of the
savings below the $1,150,112 Project budget. (Complaint ~ 5-6). In $upport of a
request for payment, Cole Construction would submit- an "Application and
Certificate. for Payment" which re.quired Cole Construction to certify that work for
which invoices were submitted was in fact completed, and that all amounts
previously paid by the Owner [Rock Creek] had been used to pay the subcontractors
and suppliers. (Complaint ~ 12). Pursuant to the terms of the Contract, the Project
.commenced and Cole Construction began submitting invoices and requests for
payment to Rock Creek. (Complaint ~ 11). These Applications and Certificates for
Payment were signed by Cole Construction's construction manager, Jack Cole.
(Complaint ~ 13). The Complaint states th~t "upon information and belief, Hilary
Cole is President of Cole Construction and was involved with the invoicing, receipt
of funds and payments for the Project." (Complaint. ~ 14).
At some point during the Project, Rock Creek was prompted to review C.ole
Construction's invoices and requests for payment after being advised by a .
subcontractor that it had not been paid for work it performed but for which Rock.
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Creek had paid Cole Construction. (Complaint ~ 18). Rock Creek claims that its
investigation of the Project work and records revealed that it made payments to
Cole Construction based upon invoices that were submitted for work that was
represented as being done, but in reality not performed, invoices submitted that did
not reflect the actual cost of the work, and payments for subcontractors that Cole
did not pay to the subcontractor. (Complaint ~ 18, 35, 42).

Cole Constru.ction's Third-Party Complaint

On January 19, 2010, Cole Construction filed its Counterclaim against Rock
Creek and its Third-Party Complaint against Gruner alleging Breach of Contract
against both Rock Creek and Gruner. Cole Construction's Third Party Complaint
also alleges that on May 3,2007, Cole Construction entered into a "Standard Form
of Agreement Between Owner and Construction Manager" (the "Contract") whereby
Cole Construction would provide services as the construction manager and
constructor "on a cost plus basis on a project owned by Rock Creek known as the
Fort Stevens Townhouses." (Third-Party Complaint ~ 4). At all times pertinent,
Gruner held himself out as p. principal of Rock Creek, and Gruner signed the
Contract "individually." (Third-Party Complaint ~ 3-4). Cole Construction alleges
that Rock Creek's failure to pay amounts due on various invoices for work done by
Cole Construction on the Project and its improper attempt to terminate Cole
Construction constitute breach of the parties' Contract. (Third-Party Complaint ~ 9
12). Gruner filed his Demurrer to Cole Construction's Third-Party Complaint on
February 4, 2010.

ANALYSIS

Standard of Review
A demurrer tests the sufficiency of factual allegations to determine whether
the pleading states a cause of action. Fun v. Va. Military Inst., 245 Va. 249, 252, 427
S.E.2d 181, 183 (1993). A demurrer "admits the truth of all material facts that are
properly pleaded, facts which are impliedly alleged, and facts which may be fairly
and justly inferred from the alleged facts." Delk v. Columbia/HCA Healthcare
Corp., 259 Va. 125, 129, 523 S.E.2d 826, 829 (2000) (quoting Cox Cable Hampton
Rds. inc. v. C'it.y oioNorfolk, 2'42 Va. 394, 397,410 S.E.2d 652,653 (1991».
AdditioTIFJ lly, on n~ml1rrer, the COllrt may consider the 811bstantive a 11~gRtionA of the
pleading in addition to any accompanying exhibit mentioned in the pleading. Flippo
v. F & L Land Co., 2·41 Va. 15, 16,400 S.E.2d 156, 156 (1991) (citing VA. SUP.CT.
R. 1:4(i)}. However, "a demurrer does not admit the correctness of the pleader's
conclusions of law." Fox v. Custis, 236 Va. 69,71,372 S.E.2d 373,374 (1988)
(citations omitted).
J
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Defendants' Demurrer to Counts II, III, and IV ofRock Creek's Complaint
Count II - Breach of Fiduciary Duty
Count II of Rock Creek's Complaint alleges breach of fiduciary duty against
Jack Cole. In their Demurrer, Defendants argue that any duties Jack qole
allegedly breached arose solely out of the Contract, and therefore, Rock Creek has
failed to allege an independent tort. Consequently, the issue before the Court today
is whether the cause of action alleged is one of tort or contract. Rock Creek asserts
that District of Columbia r.ather than Virginia law controls this question; however,
it is well-settled that the forum state applies its own law to ascertain whether an
issue is one of tort or contract. See Buchanan v.Doe, 246 Va. 67, 71,431 S.E.2d
289, 290 (1993) (holding that under Virginia conflict of law principles, "the forum
state applies its own law to ascertain whether the issue is one of tort or contract");
Willard v. Aetna Cas. & Sur. Co., 213 Va. 481, 482-83, 193 S.E.2d 776,778 (1973).
Thus, this Court applies the law of the Commonwealth to determine whether Rock
Creek has properly asserted a cause of action in Count II of its Complaint.
Rock Creek alleges that as construction manager on the Project, Jack Cole
occupied a fiduciary duty with Rock Creek and owed the duty of loyalty to Rock
Creek. Specifically, the Complaint states:

"Pursuant to the terms of the Contract, Cole Construction andJack
Cole accepted the 'relationship of trust and 'confidence' with the Owner,
Rock Creek, which included ~he furnishing of construction
administration and management services in th~ best interests of the
Owner, Rock Creek (emphasis added)."
(Complaint ~ 7). The Supreme Court of Virginia has held that a fiduciary
relationship exists "when special confidence has been reposed in one who in equity
and good conscience is bound to act in good faith and with due regard for the
interests of the one reposing the confidence." H-B Partnership v. Wimmer, 220 Va.
176, 179, 257 S.E.2d 770, 773 (1979). Although'Rock Creek alleges that Jack Cole
breached the fiduciary duties that he undertook as c~nstructionm~nager by
improperly certifying the invoice.s and requests for p'ayment made to Rock Creek,
Rock Creek has failed to specifically allege that these duties existed apart from any
duties Jack Cole may have had to Rock Creek pursuant to the Contract. While a
single act or occurrence can, in certain circumstances, support causes of action both
for breach of contract and for breach of a duty arising in tort, the duty tortiously or
negligently breached must be a common law duty, not one existing between the
. parties solely by virtue of the contract. See Augusta Mut. Ins. Co. v. Mason, 274 Va.
199, 206 (2007) (holding that the plaintiffs breach of fiduciary duty claim was

Re: Rock Creelf, Park View, LLC v. Cole Construction, LLC et ala
Case No. CL-2009-16981
August 24, 2010
Page 5 of 11

without ,merit, reasoning that "any fiduciary dut:y allegedly breached existed solely
because of the contractual relationship" between the plaintiff and its agent.)
But for the existence of the Contract, neither Jack Cole nor Cole Construction
would have owed any fiduciary duty to Rock Creek. That certain of those fiduciary
duties arose by implication is of no consequence. As the Supreme Court of Virginia
has previously explained:
"If the cause of complaint be for an act of omission or non-feasance
which, without 'proof of a co~tract to do what was left undone, would
not give rise to any cause of action (because no duty apart from
contract to do what is complained of exits) then the action is founded
upon contract, and not upon ,tort."

Oleyar v. Kerr, 217 Va. 88, 90,225 S.E.2d 398, 399 (1976). Because the only duties
allegedly violated by Jack Cole emanate exclusively from the preexisting
contractual relationship between Rock Creek and Cole Construction, and in turn, its
employee, Jack Cole, this Court concludes that Rock Creek failed to assert a valid
claim for breach of fiduciary duty. Accordingly, the Defendants' demurrer is
sustained with leave to amend.
Count III - Fraud
Rock Creek alleges fraud against Jack Cole and Hilary Cole in Count III of its
Complaint. To support a claim of fraud in either Virginia or the District of
Columbia, the plaintiff must estab·lish facts that show (1) a false representation (2)
in reference to a material fact, (3) made with knowledge of its falsity, (4) with the
intent to de'ceive, 'and (5) action is taken on reliance upon the representation.
Brownv. Dorsey & Whitney, LLP, 267 F.Supp.2d 61,79 (D.D.C.2003) (quoting
Be'nnett v. Kiggins, 377 A.2d 57, 59 (D.C.1977»; Richmond Metro. Auth. ~
McDevitt, 256 Va. 553, 557-58,507 S.E.2d 344, 346 (1998). Furthermore, it is well
settled law in both Virginia and the District of Columbia that fraud must be pled
with specificity. See Mortarino v. Consulting Engineering Services, Inc., 251 Va.
289, 294, 467 S.E.2d 778 (1996) (sustaining a demurrer because the plaintiff failed
to plead his fraud glaim to the requisite degree of particularity); D'Ambrosio v.
'Colonnade Council of Unit Owners, 717 A.2d 356 (D.C. 1998) ("in all averments of
fraud or mistake, the circumstances constituting fraud 'or mistake shall be stated
with p articularity") .

Hilary Cole
The Defendants argue in their Demurrer that Count III fails to plead a fraud
claim against Hilary Cole with the requisite degree of particularity required by
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Virginia law. "Where fraud is relied on, the [pleading] must show specifically in
what the fraud consists, so that the defendant may have the opportunity of shaping
his defense accordingly, and since '(fraud] must be clearly proved it must be
distinctly stated." Mortarino, 251 Va.. at 295. A review of Rock Creek's Complaint
reveals that Count III fails to reference Hilary Cole by name or plead any actor
omission o.n her part which would satisfy the any of five elements necessary to
support a claim of fraud. Consequently, Rock Creek has failed to state a cause of
action for fraud against Hilary' Cole, and the.Defendants' Demurrer as to Count III
against Hilary Cole is sustained with leave to amend.

Jack Cole
In regards to Jack Cole, the Defendants assert that Rock Creek has failed to
allege an independent tort against Jack Cole. Rather, the duties allegedly violated
by Jack Cole rise no higher than that of a breach of contract claim. Even if Jack
Cole intentionally ,misrepresented Cole Construction's compliance with the terms of
the Contract, the Defendants argue that Rock Creek's claim of fraud is based upon a
duty which arose from the contractual relationship between the parties, and thus,
fails to support a claim of fraud. For the reasons set forth in the analysis of Count
II, this Court applies the law of the Commonwealth to ascertain whether Rock
Creek has properly alleged an independent tort or merely a claim for breach of
contract.
While the Virginia Supreme Court has acknowledged that a party can, in
certain circumstances, show both a breach of contract and a tortious breach of duty,
the duty tortiously or negligently breached must be a common law duty, not one
existing between the parties solely by virtue of the contract. Foreign Mission Bd. v.
Wade, 242 Va. 234, 241 (1991). Furthermore, the general rule is that fraud must
relate to a present or pre-existing fact, and cannot ordinarily be predicated on a
failure to perform an antecedent promise. Colonial Ford Truck Sales, Inc. 'v.
Schneider, 228 Va. 671, 325 S.E.2d 91, 94 (1985). "An independent tort is one that is
factually bound to the contractual breach but whose legal elements are distinct from
it. Fraud is a willful tort. It is the knowing misrepresentation of a material fact toa
person whose reasonable reliance results in damage." Vanguard Military Equip.
Corp. v. David B. Finestone Co.', 6 F. Supp. 2d 488,493 (E. D. Va. 1997) (quoting
Lissmann v. Hartford Fire Ins. Co., 848 F.2d 50, 52-53 (4th Cir.1988) (citing Winn v.
Aleda Constr. Co., 227 Va. 304, 315 S.E.2d 193 (1984».
Rock" Creek alleges that whe'n Project began, Jack Cole began submitting
invoices and requests for payment to Rock Creek. Rock Creek further alleges that
the submissions of these invoices constituted fraud on the part of Jack Cole.
Specifically, the Complaint states:
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"Jack Cole made false representations of material facts by stating in the
invoices for payment that costs were incurred which were not actually
incurred. Jack Cole made the representations knowing that they were
not true with the intent to deceive the Plaintiff into paying for the
work.. Plaintiff justifiably relied upon Jack Cole's representations and
was damaged by paying for work not performed and for paying for
work not performed as requir~d (emphasis added)."
(Complaint ~ 42-44). In this case, Rock Creek alleges that Jack Cole
deliberately and fraudulently misrepresented costs incurred for the Project
for which reimbursement and payment were requested. The issue before the
Court is whether these statements, which were allegedly false when made,
constituted a tortious breach of duty owed outside of the parties' contra~tual
relationship.
The Eastern District of Virginia has directly addressed this issue· in a case
which is factually similar to the instant case. The Vanguard court distinguishe~
between a statement that is false when made (fraud) and a promise that becomes
false when the promisor later breaks his promise (breach of contract). Vanguard, 6
~ F.Supp.2d at 493. The plain~iff, a supplier of certain merchandise, and the
defendant, a distributor, entered into a ,contract by which the parties agreed to
share equally the sales proceeds of certain "cash Non-Exchange Sales" of Vanguard
merchandise. Id. Inbls complaint, the plaintiff alleged that the defendant
deliberately and fraudulently misrepresented that it had discontinued all "cash
Non-Exchange sales" when in fact the defendant continued to make these sales but
did not remit to plaintiff its share of the proceeds. Id. at 495. The court found that
the plaintiff properly pled a tort of fraud independent of his claim for breach' of
contract because the plaintiff alleged that the defendant made a representation of a,
present fact that was false when made, rather than a promise regarding future
events that was later breached. Id. at 493. Thus, this statement allegedly violated
the duty not to commit fraud, which is a duty imposed by the law of tort. Id.
Notably, Richmond Metro. Auth. v. 'McDevitt, upon which the Defendants
rely, is distinguishable from the facts of this case. 256 Va. 553, 507 S.E.2d 344
(1998). In McDevitt, the Court held that the defendant contractor's alleged breach
of its cOlltractualduties did not give rise to'a claim for actual fraud, even if the
defendant, in order to obtain paymellt, falsely.asserted under oath that it had
complied with those contractual requirements. Id. at 560. In the present case,
however, Rock Creek alleges not only that Jack Cole misrepresented that work was
performed pursuant to the Contract-;a claim which arguably does not give rise to a
cause of action fqr actual fraud under McDevitt-but also that Jack Cole
deliberately and fraudulently invoiced Rock Creek for costs which were not actually
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incurred. Under the well-reasoned analysis of Vanguard, Jack Cole allegedly
violated the common law duty not to commit fraud, which is a duty owed by
evelyone to everyone. Therefore, the Defendants' Demurrer as to Count III against
Jack Cole is overruled.
Count IV- Statutory Civil Conspiracy
Co·unt IV of Rock Creek's Complaint alleges that Defendants conspired to
injure Rock Creek in its trade, profession and business by submitting invoices to
Rock Creek for work that was represented as being done, but in reality not
performed, and by submitting invoices that did not reflect the actual cost of the
work because they contained inaccurate and improper cost information. The
Complaint claims that Hilary Cole and Jack Cole knew that Rock Creek would rely
on this invoicing for payment, and that they directly and personally benefited from
the improper invoicing.
J

In Virginia, to recover in an action for statutory civil conspiracy, the plaintiff
must prove (1) a combination of two or more persons for the purpose of willfully and
maliciously injuring plaintiff in his business, and (2) resulting damage to plaintiff.
Code §§ 18.2-499-·500; CaterCorp, Inc. v. Catering Concepts, Inc., 246 Va. 22, 28, 431
S.E.2d 277, 282 (1993) (citing Allen Realty Corp. v. Holbert, 227 Va. 441, 449, 318
S.E.2d 592, 596 (1984». Agents of a company are considered one person, and by
definition, a single entity cannot conspire with itseif. See Fox v. Deese, 234 Va. 412,
428, 362 S.E.2d 699 (1987) (finding that no conspiracy existed because defendants,
as agents of their employer, were acting as one entity). Moreover, mere conclusory
language ·devoid.of factual allegations is insufficient to state a cause of action for
civil conspiracy. Bowman v. State Bank of Keysville, 229 Va. 534~ 541, 331 S.E. 797
(1985). It is not enough merely to st'ate that a conspiracy took place; there should be
some details of time and place and the alleged effect of the conspiracy. Johnson v.
Kaugars, 14 Va. Cir. 172,2 (Va. Cir. 1988).
Rock. Creek has failed to assert a claim of statutory conspiracy for several
reasons. The Complaint fails to allege facts supporting the contention that any
actions taken by the Defendants were for the purpose of "willfully and maliciously"
injuring Rock Creek in its trade, profession, and business. A~ditionally, although it
is alleged that the Defendants participated in conduct for the p~rpose of injuring
Rock Creek in its trade, profession and business, the Complaint fails to state when
and where this alleged agreement to take such action.
Moreover, the Defendants in this action are Cole Construction and two of i~s
employees, identified in the Complaint as its president, Hilary Cole, and its
constructio"n manager, Jack Cole. In other words, they are all principals or agents
of each other. The Complaint clearly identifies both Jack Cole and Hilary Cole as
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Cole Construction employees who were "personally" involved in the invoicing and
receipt of payments for the Project. As such, they were acting within their scope of
employment when the alleged conspiracy took place. Under these circumstances, a
conspiracy was a legal impossibility because a principal and an agent are not
separate persons' for purposes of the conspiracy statutes. Only one entity existed,
Cole Construction, and a single entity cannot conspire with itself. Consequently,
Rock Creek has failed to assert a claim of statutory civil conspiracy against the
Defendants, and the Defendants' Demurrer is sustained as to Count IV with
prejudice.

Third-Party Defendant Gruner's Demurrer to Cole Construction"s Third
Party Complaint
Cole Construction's Third-Party Complaint alleges breach of contract against
Gruner in his capacity as an individual. In support of its claim, the Cole
Construction states that Gruner signed the Contract "individually." Gruner
demurrers on grounds that there is no basis for a claim against him in his
individually capacity because the Contract, which is attached to the Third-Party
Complaint, identifies the parties to the transaction as the "Owner: Rock Creek Park
View, LLC" and the "Construction Manager: Cole Construction, LLC." Gruner also
points out that the invoices attached to the Third-Party Complaint are requests for
payment from Cole Construction to Rock Creek, not from Cole Construction to
Gruner. Section 9.3.4 of the Contract provides that the Contract shall be governed
by the law of the place where the Project is located. Accordingly, the substantive
law of the District of Columbia must be applied for Cole Construction's breach of
contract claim.
.
Under the law of the District of Columbia, when an agent enters into a
contract witp.out disclosing both the identity of his principal as well as the fact of
his agency relationship, he becomes personally liable on the contract. Henderson v.
Phillips, 195 A.2d 400, 402 (D.C. App. 1963) (citing Magruderv. Belt, 1'2 App. D.C.
151 (App. D.C. 1898), cert. den. 169 U.S. 737, 18 S.Ct. 944, 42 L.Ed. 1216). On the'
other hand, when his principal is disclosed and words are absent from the contract
expressly binding him, the agent ordinarily does not incur personal liability.
Henderson, 195 A.2d 402; Resnick v. Abner B. Cohen Advertisi~g, 104 A.2d 254, 255
(D.C. Mun. App. 1954). A principal is disclos-ed if 'at the time of a transaction
conducted by an agent, the' other party thereto has notice that the agent is acting
for a principal and of the principal's identity.' Henderson, 195 A.2d 401 (citing.
Restatement (Second), Agency § 4 (1958). Furthermore, the law is well settled that
w hen an agent acts in good faith on behalf of a disclosed principal, he is not held
responsible in the event of his principal's default. Resnick, 104 A.2d 255.
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The reasoning of the D.C. court of Appeals in Henderson v. Phillip$ is
insightful to the present case. In Henderson, the appellant sued both a corporation
and its president for breach of contract. Henderson, 195 A.2d 402 at 401. The D.C.
Court of Appeals affirmed the trial court's finding that the president was not
individually liable for the balance due under the contracts with appellant despite
th~ fact that the president accepted the w~itten contracts without indicating his
agency capacity. Id. at 40'2. The court found that the appellant was on sufficient
notice of the agency relationship between the president and the .corporation because
the president had identified himself as the president of the corporation during·the
contract negotiation~. Id. Moreover, the appellant recognized that he was dealing
with a corporate entity when he addressed the contracts at issue to the name of the
corporation,- and the checks received by the appellant in payment for the work
performed also identified the builder as a corporate identity. Id. Finally, the court
noted that neither contract at issue contained any words expressly binding the
president personally or indicating any interest by him to be responsible for payment
in the event that the corporation defaulted.
.
Similar to the appellant in Henderson, it is -clear Cole Construction was on
notice of the agency relationship between Gruner and Rock Creek. Gruner disclosed
both the identity of his principal as well as the fact of his agency relationship with
Rock Creek. (Third Party Complaint ,-r 3). Furthermore, Cole Creek submitted,
invoices and requests for payment relevant to the Project to Rock Creek (Third
Party Complaint ~ 7), and Cole Construction alleges that Rock Creek, not Gruner, .
breached the contract between the parties (Third Party Complaint ,-r 12)~
In light of the principal enunciated by the Virginia Supreme Court in Ward's
Equipment, Inc. v. New Holland North America, Inc, this Court may ignore a party's
factual allegations contradicted by the terms of authentic, unambiguous documents
that are properly part of the pleadings. 254 Va. 379, 383,493 S.E.2d 516, 518
(1997). A careful review of the Contract reveals an absence of words which would
expressly bind Gruner personally or indicating any personal liability on his part. In
fact, the Contract clearly identifies the parties to the trans..a ction as "Cole
Construction" and "Rock Creek." Therefore, because the Third-Party Complaint
clearly states that Gr.uner disclosed his agency relationship to Cole Construction,
and because the-Contract fails to expressly bind Gruner personally to the terms
therein, there is no basis for a claim against Gruner individually. Accordingly,
Gruner's Demurrer is sustained with prejudice.
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CONCLUSION
For the reasons set forth above, this Court sustains with leave to amend the
Defendants' Demurrer to Counts II against Jack Cole" and Count III against Hilary
Cole. The Defendant' Demurer to Count III against Jack Cole is overruled, and the
Defendants' Demurrer to Count IV is sustained with prejudice. Gruner's Demurrer
to the Defendants' Third-Party Complaint is also sustained with prejudice. An
Order is attached.
Sincerely,

~

Oh1~~
q:nathan C. Thacher, .
Circuit Court Judge
JCT/jrb
Enclosure

VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY

Rock Creek Park View,"'LLC

,

Plaintiff,
v.

Cole Construction, LLC et ale
Defendants,

)
)
)
)
)
)
)

CL 2009-16981

ORDER
This comes before the Court on Defendants Cole Construction, LLC, W.
'Jackson Cole, Jr., and Hilary Cole's Demurrer and on Third-Party Defendant Juan
Gruner's Demurrer to the Third-Party Complaint filed by Cole Constr~ction~ LLC.
It is ORDERED, for the reasons stated in the Court's letter opinion of
August 24,2010, that the Court sustains Defendants' De'murrer to Counts II
against Jack Cole and Count III against Hilary Cole without prejudice; the Court
sustains the Demurrer to Count IV with prejudice; the Court overrules Defendant'
Demurer to Count III against Jack Cole; the Court sustains Gruner's Demurrer to
the Defendants" Third-Party Complaint with preju.dice.

THIS CAUSE CONTINUES.
ENTERED

this~day of August, 2010.
---'-.7h~

(

Jonathan C. Thacher
Circuit Court Judge

