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Re: JES Commercial, Inc. v. The Hanover Insurance Company
Roanoke City Case No. CL16-108
Dear Counsel:
IES Commercial, Inc., a subcontractor , has brought this action for payment of
sums it is owed by a general contractor against Hanover Insurance Company,
surety for the general contractor. Hanover h as filed a plea in bar, 1 claiming that a
condition precedent in the subcontract has not occurred and hence it has no
liability. The Court has had the benefit of written and oral argument is now ready
to rule.
The issue is fairly straightforward: Can the surety for a general contractor
rely on a "pay-if-paid" clause in the subcontract to defend against an action by the
subcontractor on the bond contract between the surety, the general, and the
landowner? On these facts, the answer is yes.

I "A plea in bar is a defensive plea ding that reduces the litigation to a single issue which, if proven,
bar s the plaintiffs right of recovery." Cooper v. Melendez, 260 Va. 578, 594, 537 S.E.2d 580, 595
(2000).
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Factual and Procedural Setting2
This matter arises out of construction that was being done on the Center in
the Square facility in Roanoke City. The owner of the project is Center Manager,
LLC (Owner). The general contractor on the project is Thor Construction, Inc.
(General). Thor entered a subcontract with IES Commercial, Inc. for certain
designated work on the project. Hanover and Thor also entered a surety bond
agreement with the owner Center Manager. Review of the pertinent parts of these
two agreements sets the stage for the analysis of the issue.
The Thor-IES Subcontract
The contract between Thor and IES provides that IES will do certain
prescribed work for its bid price. The contract makes clear that Thor is the general
contractor and identifies the property owner as Center Manager, LLC. Paragraph
VII of the contract provides in pertinent part:
"payments shall be monthly . . . . Receipt of payment from the owner
for this subcontract work and/or material supplied is a condition
precedent to payment by Thor, Inc. to this subcontractor and/or
material supplier. The subcontractor and/or material supplier hereby
acknowledges that it relies on the credit of the owner, not Thor, Inc. for
payment of its work and/or material supplied."
The Thor/Hanover Bond Agreement
Thor entered a bond agreement naming it as "Principal" and "Contractor"
and Hanover Insurance Company as "Surety," for the benefit of Center Manager,
LLC as "Owner." Section 1 provides that "the Contractor and Surety jointly and
separately bind themselves ... to the Owner to pay for labor, materials, and
equipment furnished for use in the performance of the [Center in the Square]
Construction Conlract which is incorporated herein by reference, subject to the
following terms." Section 2 provides "if the Contractor promptly makes payment of
all sums due to Claimants, and defends, indemnifies and holds harmless the Owner
from claims ... by any person or entitle seeking payment for labor, materials or
equipment ... then the Surety and the Contractor shall have no obligation under this
Bond."
The agreement goes on to provide in Section 5 that "the Surety's obligation to
a Claimant [subcontractor] under this Bond shall arise" upon the subcontractor
filing a claim with Hanover. Upon receipt of the claim, Hanover "shall promptly ...
send an answer to the Claimant, with a copy to the Owner, within sixty days after
receipt of the claim, stating the amounts that are undisputed and the basis for
2

The parties agree that the recited facts are true only for the purpose of resolving the plea in bar.
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challenging any amounts that are disputed, and ... pay or arrange for payment of
any undisputed amounts." This section goes on to provide that "the Surety's failure
to discharge [these] obligations ... shall not be deemed to constitute a waiver of
defenses the Surety or Contractor may have or acquire as to a Claim, except as to
any undisputed amounts for which the Surety and Claimant and have reached an
agreement."
Operating under the foregoing agreements, the parties agree that IES has
fully performed the work called for under the terms of its subcontract with Thor and
has submitted appropriate claims to Thor. The parties also agree that Thor has
made timely demand for payment from the owner of the sum sought by IES, and
that Thor has not thwarted or otherwise breached its contract with Center
Manager. Center Manager has simply refused to pay this portion of the claims.
The parties also agree that IES has made demand on the surety, Hanover, in
appropriate form under the bond agreement.
Analysis
The positions of the parties are clear. Hanover argues that "pay-if-paid"3
provisions are valid in Virginia if clearly set out in the la nguage of the subcontract.
See Galloway Corp. us. S. B . Ballard Construction Co., 250 Va. 493, 464 S.E.2d 349
(1995). It urges that under the clear terms of the subcontract here, payment from
the owner to Thor is a condition precedent to the obligation of Thor to pay IES.
Under this "pay-if-paid" clause, Thor h as no liability to IES unless and until Thor
receives payment from the owner. Hanover argues that since its principal Thor has
this defense to a claim for payment by IES, Hanover may also assert this defense
against the claim by IES.
In response, IES counters with the holding in Moore Bros. us. Brown & Root,
Inc., 207 F.3d 717 (4th Cir. 2000), which involved the application of Virginia law to
facts similar to this case. Noting that the matter was one of first impression in
Virginia, the United State s Court of Appeals for the Fourth Circuit framed the issue
as "whether a surety can assert the principal's defense based on 'pay-when-paid'
language in the subcontract, where the surety does not expressly incorporate 'paywhen-paid' language into the contract payment bond." Moore Bros., 207 F.3d at
723. The Fourth Circuit noted that "the very purpose of securing a surety bond
contract is to insure that the claimants who perform work are paid for their work in
the event that the principal does not pay. To suggest that nonpayment by the
Owners absolves the surety of its obligation is nonsensical, for it defeats the very
Technically, pay-if-paid clauses affect the existence of the obligation to pay at all, while pay-whenpaid clauses simply affect the timing of performance of the obligation to pay. However, the terms are
sometimes u sed interchangeably in the cases. See Galloway Corp. u. S.B. Ballard Construction Co.,
250 Va. 493, 464 S.E.2d 349 (1995). For purposes of this case , the parties agree that the clause is of
the "pay-if-paid" variety.
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purpose of a payment bond." Id. Forecasting that Virginia would follow the lead of
cases that it cited from Florida, Illinois, and the Virgin Islands, the Fourth Circuit
went on to conclude that "a surety who did not include an express 'pay-when-paid'
condition precedent in the contract payment bond, ... may not assert the 'paywhen-paid' clause' contained in the subcontract between the claimant and the
principal as a defense to its liability to pay on the bond." Id. at 723-724.
Emphasizing (as did the subcontractor in Moore Bros.) that it is suing on the
surety's obligation under the bond contract, not on the subcontract with Thor, IES
urges the Court to deny the plea in bar.
Fundamental tenets of surety law provide that a surety may assert any
defenses available to its principal. "The surety's liability to the obligee is measured
by that of the principal.... Moreover, a surety, defending an obligee's suit on the
principal's bonded obligation, stands in the principal's shoes and may assert only
those defenses available to the principal. Because principal and surety are in
privity, the defenses available to both may be asserted by either." Board of
Supervisors v. Southern Cross Coal Corp., 238 Va. 91, 96, 380 S.E.2d 636, 639
(1989) (internal citations omitted).
In Virginia, a "pay-if-paid" clause in Virginia is a valid defense for a general
contractor against a claim by a subcontractor. So long as the intent of the parties to
the subcontract is clear, "the credit risk inherent in the general contractor's
undertaking [with the owner] may be shifted to the subcontractor." Galloway Corp.,
at 493, 501, 464 S.E.2d at 354) (quoting Thos. J. Dyer Co. v. Bishop International
Engineering Co., 303 F.2d 655 (6th Cir. 1962)). Use of the term "condition
precedent" in association with a "pay-if-paid" clause clearly establishes such an
intent. See Galloway Corp. , at 501, 380 S.E.2d at 354. The language of the
subcontract between Thor and IES is crystal clear: "[r]eceipt of payment from the
owner ... is a condition precedent to payment by Thor, Inc. to this subcontractor
and/or material supplier. The subcontractor and/or material supplier hereby
acknowledges that it relies on the credit of the owner, not Thor, Inc. for payment of
its work a nd/or material supplied." It is manifest that Thor incurs no obligation to
pay IES unless Thor receives payment for IES's work from the owner.
If the subcontract creates no present liability between Thor and IES, IES can
only recover against Hanover if the language of the bond creates obligations for
Hanover as a surety that are independent of those imposed on Thor in the
subcontract.

The Court can find no freestanding obligations in the language of the bond
contract. Hanover's obligation to IES appears to turn on liability fixed by the
subcontract between Thor and IES. For example, the bond provides in §12 that the
"Surety shall not be liable to ... Claimants for obligations of the Contractor which are
unrelated to the [Project] Construction Contract. In §16.2 a "Claimant" is defined
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as "[a]n individual or entity having a direct contract with the Contractor ... to furnish
labor, materials or equipment in the performance of the Construction Contract."
Under §16.1.3, the Claimant must include with his claim "a copy of the
agreement ...pursuant to which labor, materials, or equipment was furnished for use
in the performance of the Construction Contract." The requirement of including the
agreement as part of the claim obviously establishes the standards by which
Hanover determines under §7.1 whether a particular claim is "undisputed" or
"disputed," and enables Hanover to notify a Claimant of "the basis for challenging
any amounts that are disputed." The same section goes on to note that Hanover's
failure to pay or provide a basis for not paying does not "constitute a waiver of
defenses the Surety or Contractor may have or acquire as to a Claim," necessarily
implying that Hanover retains the ability to employ any defenses available to Thor.
Reading the bond as a whole, it is clear that Hanover's obligations are framed by
and derivative of the terms and conditions of the subcontract between Thor and
IES. The bond language here does not add liabilities to Hanover beyond those
derived from Thor.
The remaining question is whether, as a matter of judicial policy, the "pay-ifpaid" condition precedent should be singled out from other defenses available to the
surety by adding a requirement that it be expressly stated in both the subcontract
and the bond, as Moore Bros. commanded? This Court cannot find any compelling
reason to do so.
"A review of the cases [such as Moore Bros.] that place liability on the surety
even when the principal's debt has not become due because of a payment clause,
centered their reasons on a particular state's public policy. These courts rely on
principles of equity in finding that a surety should not escape liability simply by
invoking a "pay-when-paid" provision in a subcontract negotiated between a
contractor and subcontractor." Fixture Specialists v. Global Construction, LLC, Civ.
Action No. 07-5614(FLW) 2009 U.S. Dist. LEXIS 27015 (D. N. J. Mar. 30, 2000).
See also William R. Clarke Co. v. Safeco Ins. Co., 15 Cal.4th 882, 938 P.2d 372 (1997)
(summarizing lt::gislative and constitutional bases for invalidating pay-if-paid
clauses).
As applied to the facts here, this Court cannot find such an articulated public
policy in Virginia.4 Citing a legislative mandate in North Carolina, the Supreme
Court of Virginia noted in Galloway Corp., "A minority of jurisdictions as a matter
of policy do not allow the risk of owner insolvency to be shifted from the general
contractor to the subcontractors. See, e.g. , N.C. Gen. Stat. § 22C-2 (1994)."
Galloway Corp. at 501, 464 S.E.2d at 354. However, it went on to say that in
keeping with traditional notions of freedom of contract in Virginia, "if... the parties
4 A "public policy" is one "underlying existing laws designed to protect the property rights, personal
freedoms, health, s afety, or welfare of the people in general." Miller v. SEA VAMP, 234 Va. 462, 468;
362 S.E.2d 915, 918 (1987).
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clearly intend there to be a condition precedent fulfilled before payment comes due,
the contract will be construed as written .. ." Id . In finding that pay-if-paid clauses
were enforceable, the Supreme Court obviously did not find such clauses repugnant
to Virginia public policy. The Court is not directed to any statutory language which
supports the existence of such a policy either.
Further, the equitable notions that appear to underlie the holding in Moore
Bros. do not appear to be present in Virginia law. Virginia's statutory scheme does
not demand the application of equitable principles to ameliorate an unjust effect.
Under Virginia's mechanics' lien scheme, principles of equity are not needed to
protect a subcontractor by compelling a surety to pay if the owner does not pay. 5
Unlike the laws at issue in the cases relied on by Moore Bros.6, the rights of
subcontractors on private projects under Virginia mechanics' lien law are not
restricted or extinguished by the existence of a payment bond. See Code §43-1 et
seq. While the procedure may not be as streamlined as sending a claim to a surety,
the subcontractor can assert his mechanics' lien against the owner's property by
resorting to suit under the statutory scheme.
In sum, the Court does not find any provision of Virginia statutory or case
law which reveals a public policy that condemns or restricts a surety's reliance on a
pay-if-paid clause negotiated by its principal.
The last question is, should this Court create one? Frankly, this humble
Court remains at a loss to see what the rule in Moore Bros. actually accomplishes.
The effect of the rule is that the bond must expressly reserve the pay-if-paid clause
defense to the surety, but to what end? Notice to the subcontractor can hardly be
the issue, since the subcontractor already knows that he has bargained for the
clause with the principal and the general law permits the surety to rely on the
principal's defenses. Mere expression of the pay-if-paid provision does not impact
the primary purpose of the bond, which is to establish the surety's and principal' s
obligation to protect the owner from mechanic's lien suits. There is simply no
logical basis for requiring a surety to spell out this one defense in the bond in order
to preserve it, while not requiring it to spell out all other defenses as well.
This is not to say that pay-if-paid clauses are particularly laudable, given the
r elative bargaining positions of subcontractors and general contractors. This Court
recognizes that there are many sound but competing policy considerations to be
Certain facts might demand equitable remedies such as the "prevention doctrine," applied when
misconduct by the general triggers the owner's non-payment in a pay-if-paid case. However, those
facts are not present here.
6 Shearman & Assocs. v. Continental Cas., Co., 901 F. Supp. 199 (D.V.I. 1995)(obtaining payment
bond defeats mechanics lien rights); OBS Co. V. Pace Construction Corp., 558 So. 2d 404 (Fla.1990)
(allowing pay-if-paid clause would defeat mechanics lien rights, superseded by legislative enactment,
see WMS Construction, Inc. v. Palm Springs Mile Assocs. Ltd., 762 So. 2d 973 (Fla. 2000)); Brown &
Kerr v. St. Paul Fire & Marine Ins., 940 F.Supp. 1245 (N.D. Ill. 1996).
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weighed when considering the restriction or invalidation of pay-if-paid clauses.
Compare e.g. the majority and dissenting opinions in William R. Clarke Corp. v.
Safeco Ins. Co., 15 Cal.4th 882, 938 P.2d 372 (1997). However, principles of judicial
restraint instruct that the evaluation of those considerations and the articulation of
public policy is a matter best left to the General Assembly, and not the trial court.
See Vanburen v. Grubb, 284 Va. 584, 598, 733 S.E.2d 919, 927 (2012) (Kinser, C.J.
dissenting).
Conclusion
On these facts, the Court is persuaded that Hanover may rely on all defenses
available to Thor, including the pay-if-paid clause. The Court declines to strip the
surety's use of this contractual defense.
For the foregoing reasons, the Court sustains the Hanover's plea in bar on
the stipulated facts and, upon presentation, will enter an order dismissing the case.
Mr. Vogel should prepare the draft and may incorporate this opinion by reference
for ease of drafting. It should be forwarded to Mr. Mauck for endorsement.
Objections of IES are noted and preserved. With apologies for the delay in getting
this opinion to you, I remain
With best regards,

~1£~
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